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Objectives of the research

- General: Analyzing through a study of comparative law and economic
data the role of musical performers in their work, and their ability to add
originality and value to this.

- Specific: Getting them to be considered as authors in collaboration of
works that they interpret and adding value, so that they would have
more legal rights and as such they would be remunerated.

Brief description of the background

This study aims to explain the dilemma between author and musical performer
in this legal treatment in Spain, making comparisons between different legal
systems. Based on concepts like originality and “creative substance” we discuss
the possibility of considering certain musical pieces such as joint work,
resulting in opportunity costs incurred by the interpreters. The analysis is
contextualized within the Flamenco style characterized by its flexibility, large
doses of improvisation and intuition, which in many cases are provided by the
figure in question.

To speak of originality within Flamenco, we refer to structural elements such as
lyrics, rhythm, harmony and melody; however, we focus on the subjective side
of it. There are several positions on this issue:

- French Code of 1992 does not mention the criteria of originality
protection. However it is used by the courts of that country observing
the personality which the author imprints upon the work, regardless
whether the piece is novel or not.

- The German doctrine and jurisprudence deal with the concept of
“creative substance”. It is the most demanding standard in Europe,
requiring a minimum level of novelty. An interesting point is the line
marked by Loewenheim, who believes that the work should represent
the human spirit (Geist der menschiliche).

- The Americans defend the notion of “distinguishable variation”
according to which a work is original when the contributions represent a
significant change from the existing one.

- Other Anglo-Saxon systems like in Britain, Australia or New Zealand
protect the whole recording in a broad sense.

- The European Union with its directives opt for novelty, and not by the
criteria of subjective originality. They stop paying attention to the



personality which the author can bring, which is a step back in the
flexibility of originality criteria.

Another aspect to deal with is the flamenco musical performance where
intuition and improvisation play a main role, brilliantly explained by Professor
José Romero (Romero, J., 1996). He emphasizes those elements and claims that
those artists that do not increase the value of the work can never be considered
as authors. If nothing new, they can be replaced by other artists without any
loss.

One of the characteristics of interpretation is their inseparability regarding the
musical work. Which brings us to the study of joint work: a job where all the
authors provide an equal contribution to the said work achieving a unitary
result. Paragraph 3 of the art. 7 TRLPI said that contributions cannot be
operated separately if it causes injury to the complete work. Not being the
separable interpretation of the work, it cannot be operated independently.
While it is true that elements such as melody or lyrics themselves can be
exploited separately provided they do not bring about interference to the
common work.

All this is meaningless without the analysis of the recognized rights of artists
and authors, emphasizing their differences. When we talk about rights, we
should speak of two types: patrimonial and moral. Regarding the first, the
TRLPI in arts. 106 et seq., refers to the rights of reproduction, distribution,
public communication, which the artist may have, but could not transform the
work, which is only allowed to be carried out by the composer. Regarding the
latter, according to art. 113 of the same legal text we observe how the artist
owns the rights of paternity and integrity, while the author has said rights
along with divulgation, removal of trade and access to the singular copy (art. 14
TRLPI).

One of the most controversial points in the analysis in question is the duration
of such rights. While the duration of said rights in the case of performers is 50
years from the first performance (art. 112 TRLPI), the author´s rights continue
until 70 years after his death (art. 26 TRLPI). This differentiation involves
opportunity costs for interpreters, which in our opinion, should be considered
as authors in such a collaboration.

Research questions

- Does the musical performer add value to the work? Is it remunerated?
- How is it regulated?
- How can we estimate the value added by the artist?



Methodology

Through a study of comparative law and economic data we will justify our
hypothesis, and to further complement this we will analyse different cases.

One of the most interesting parts is the comparison of the commercial success
which the said work has enjoyed when interpreted by different artists.

Main or expected conclusions/ contributions

By conceptual reviewing of the originality, regulatory frameworks and analysis
of the cases, we will study the added value to the musical works by the
Flamenco artist.

Due to the large intuitive and improvisational style which this type of music
has, we will justify the consideration of that interpretation which adds creative
originality to the piece as well as providing an extra structural element.

After we will study how the added value by the artist in many cases is not paid
efficiently, and which creates inequalities.

It is interesting to complement the theoretical explanation with concrete case
studies and comparative law as those endjured by Furtwängler, Manitas de
Plata or Camarón de la Isla.

- Case Furtwängler collected in the judgment of the French Cour de
Cassation of January 4, 1964. Wilhelm Furtwängler was conductor of the
Vienna Philharmonic Orchestra who, during World War II, recorded
(along with the broadcaster Third Reich) several pieces of classical music
in order to retransmit them. When the Allies occupied Berlin, Soviet
authorities in East Germany, finally gave way under contract to a
Company in New York: Urania Records Inc.
This Company fabricated the record for this piece, which was distributed
in France under the signature Thaliadisques without the orchestra, nor its
director giving their consent, so Furtwängler went to court alleging
abduction of phonograms. After rejecting several judgments the January
4, 1964 the French Cour de Cassation states that such conduct is a
violation of the rights of the artist on his performance, which in itself is a
work. Therefore they were compensated and, most importantly, the
recognition of the right performer was achieved, prohibiting any use of
the interpretation that was not authorized by contract.

- Case Manitas de plata: Tucked in the judgment delivered by the Cour
de Cassation on 1 July 1970. In this case you can see the idea of
temperament, inspiration, popular and folkloric dance Flamenco, which



we call “duende”. Thanks to these ideas and style which were presented
as original character, the guitarist was finally considered as the author of
the pieces which he played.

- Case Camarón de la Isla published on August 2, 1992, in the Spanish
newspaper el País “Los derechos de Camarón de la Isla”. José Monge
Cruz was possibly one of the best singers and innovators in the history of
Flamenco in the 20th century. Precisely because of the elements it
provides, such as intuition, improvisation, phrasing, etc., we believe that
their cooperation is essential in the final work, he must be considered co-
author of it and not a mere interpreter. Consequently, we will defend the
hypothesis that the interpretation is a structural element within the
Flamenco.
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